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GRIFFIS, J., FOR THE COURT:
1.  Anthony Dewayne Johnson apped s the decision of the Chickasaw County Circuit Court denying
his petition for an order to show cause. On gpped, he assertsthefollowing issues: (1) whether Mississippi
Department of Corrections (“MDOC”) fidd officer Garry Moore violated Missssppi Code Annotated
Section47-5-1003 (Rev. 2004); (2) whether aMDOC disciplinary officer violated his due processrights
by postponing his disciplinary hearing; (3) whether E.L. Sparkman violated hisrights by failing to ensure

that his appeal was properly processed; (4) whether his condtitutiond right of access to the courts was



violated; and (5) whether there is suffident evidence to show that he violated the rules and regulaions
regarding house arest. We find no error and affirm.
FACTS

12. On January 28, 2002, Johnson pled guilty to possession of marijuana with intent to distribute.
Johnson was sentenced to serve ten yearsin the custody of the MDOC and was placed in the Intensive
Supervison/House Arrest Program (“1SP”) for one year. According to the sentencing order, if Johnson
successfully completed the program, the remainder of his sentence was to be suspended, and he was to
be placed on five years post release supervison. However, if Johnsonfalled to successfully complete the
program he was to be placed in the generd prison population to complete hisfull ten year sentence.
13. On July 26, 2002, MDOC fidld officer Garry Moore issued the following Rule Violation Report
(“RVR") to Johnson:

Onthe 26" day of July Offender Johnson M DOC #K 9713 was arrested by Officer Brian

By of the Mississppi Bureau of Narcotics for the sde of a controlled substance,

marijuana. During ahome vist to Offender Johnson's home 10,000 dollarsin cash was

found dong with a set of scales and a duffle bag containing a smdl amount of a green

substance which appeared to be marijuana. $1,500 in cash was found in this offender’s

vehidlein the driveway of his home.
On September 5, 2002, an | SP revocation hearing was held and Johnson was found guilty of the sale of
a controlled substance. Johnson’s ISP status was revoked, and he was placed in the genera prison
population to complete the remainder of his ten year sentence.
14. On February 18, 2003, Johnsonentered into an order with the State wherein the State agreed not

to pursue an indictment on the pending charge of sde of a controlled substance. In exchange, Johnson

agreed to forfeit the $10,000 found in his home to the Mississippi Bureau of Narcotics.



5. Subsequently, Johnsonfiled a® Petitionfor an Order to Show Cause” which the trid court treated
asamotionfor post-convictionrdief. Thetria court denied Johnson’s motion, and he now appealsto this
Court.
STANDARD OF REVIEW
T6. In reviewing a trid court's decision to deny a motion for post-conviction reief, the standard of
review isclear. Thetrid court’s denia will not be reversed absent afinding that the trid court’s decison
was clearly erroneous. Smith v. State, 806 So. 2d 1148, 1150 (113) (Miss. Ct. App. 2002).
ANALY SIS

Whether MDOC field officer Garry Moore violated Mississippi Code
Annotated Section 47-5-1003 (Rev. 2004).

17. Johnson contendsthat MDOC Officer Garry M ooreviolated Mississppi Code Annotated Section
47-5-1003 (Rev. 2004) by falingto arrest imat the time the violationoccurred. However, Johnsonfailed
to raise thisissuein the lower court. I1ssuesnot raised inthe lower court cannot be raised for the first time
on gppeal. Davisv. Sate, 684 So. 2d 643, 658 (Miss. 1996).
118. Nevertheless, we will consder Johnson’'s clam. Mississppi Code Annotated Section 47-5-
1003(3) (Rev. 2004) datesthe following:
To protect and to ensure the safety of the state’' s citizens, any offender who violates an
order or conditionof the intensve supervisonprogram shdl be arrested by the correctional
fidd officer and placed inthe actual custody of the Mississppi Department of Corrections.
Suchoffender is under the full and complete jurisdiction of the department and subject to
remova from the program by the classification hearing officer.
T9. Johnsondams theRVR isarbitrary and capricioussince Officer Mooredid not immediately arrest

him upon finding the cash and drugs, but instead waited for a Missssippi Bureau of Narcotics agent to

arive. However, nothinginMississippi Code Annotated Section47-5-1003(3) (Rev. 2004) prohibits an



agent with the Missssppi Bureau of Narcotics from arresting an offender when drugs are involved. The
statute does not state that the arresting officer must be a correctiond field officer. 1t Smply States that the
offender shall be arrested by acorrectiond field officer. The purpose of the statute is *[t]o protect and
to ensurethe safety of the state’ scitizens.” Johnson was never out of Officer Moore ssght oncethedrugs
and money were found. Furthermore, the RVR wasissued the same day as the arrest, and Johnson was
taken into MDOC custody. Thus, this issue lacks merit.

. Whether a MDOC disciplinary officer violated Johnson’s due processrights
by postponing his disciplinary hearing.

710.  Johnsonarguesthat his due processrightswereviolatedsinceaM DOC hearing officer postponed*
his disciplinary hearing twice. MDOC dlows for ahearingto be postponed for cause. Therecord shows
that the hearings were postponed pending further investigation and further documentation from the fidd
officer. Upon review, we find these reasons were sufficient to postpone the hearing. Therefore, thisissue
iswithout merit.

[1l.  Whether E.L. Sparkman violated Johnson’ s rights by failing to ensure that
his appeal was properly processed.

11. Johnsonassertsthat E.L. Sparkmanviolated hisrightsby falingto ensurethat hisRVR appeal was
properly processed through the Adminigtrative Remedies Program (* ARP”). However, thereis nothing in
the record that indicates Johnsonfiled his appeal withthe ARP.  Johnson attached a number of exhibitsto
his brief to this Court. Among these is a document entitled “Rule Violation Report Apped and Request

for Adminigrative Remedy.” However, this apped is not found in the record. Furthermore, the apped is

In his brief to this Court, Johnson refers to the postponement as “ putting the hearing under
duress”



dated December 30, 2002, which is over three months after Johnsonwasfound guiltyonthe RVR. Thus,
Johnson's gpped was untimely.
912.  Johnson argues that he wrote letters to Mr. Sparkman regarding his appeal. However, Mr.
Sparkman had no duty to make sure Johnsonfollowed proper ARP procedures. Because the record does
not show that Johnson timely filed aforma grievance with the ARP, thisissue is without merit.

V. Whether Johnson'’s constitutional right of access to the courtswas violated
113.  Johnson argues that his congtitutiond right of access to the courts was violated since the ARP
Adminigrator did not respond to his ARP gppedl. Johnson claims he appedled his RVR to the ARP on
September 17, 2002, but did not receive a response until eight months later when the ARP informed him
that his appea had been rejected.
914. The record does not contain any documentation of this appea. We are limited by the record
before us on apped. Facts aleged to exist by Johnson must be proved and placed before this Court by
acertified record asrequired by law; otherwise, we cannot know of thar existence. Phillipsv. State, 421
S0.2d 476,478 (Miss. 1982). Asdiscussed previoudy, the only documentation of anappeal wasdated
December 30, 2002, which was well after the thirty day deadline. Because Johnson failed to attach any
documentation of his appeal on September 17, 2002, the decision of the trial court must be deemed
correct. Therefore, we find no error.

V. Whether there is sufficient evidence to show that Johnson violated therules
and regulations regarding house arrest.

115.  Johnson contends that no evidence exists to support his revocation from ISP. He claims he had
aright to possess large amounts of cash and that the set of scales found by the officers were used by his

family’ sbusinessto weigh meats, fruitsand vegetables. Johnson arguesthat since there was an explanation



for the items and since the indictment was dismissed, the decision to revoke him from ISP was arbitrary
and capricious. When probation is revoked based on a new arrest, probation need not be reinstated
because the new chargesare dismissed if the evidence showsthat it is more likdly than not that the offender

violated the terms of his probation. Hardin v. Sate, 878 So. 2d 111, 112 (113) (Miss. Ct. App. 2003).

116. Here, the fidd officer found a bag containing a substance which appeared to be marijuana in
Johnson’ shouse, dong with$10,000 incashand aset of scalescommonly used inthe drug trade. Another
large amount of cash was found in avehicle in Johnson's driveway. Johnsonwas arrested for the sale of
acontrolled substance. He subsequently entered into an order agreeing to forfeit the $10,000 in cashin
exchange for dropping the indictment. The mere dismissd of the new charges againgt Johnson is not
auffident to prove that Johnson's remova from ISP was arbitrary and capricious. Furthermore, the
evidence shows that it was more likdy than not that Johnson violated the terms and conditions of his
probation. Thus, we find no error.

117. THEJUDGMENTOFTHECIRCUIT COURT OF CHICKASAW COUNTY DENYING
JOHNSON’SPETITION FOR AN ORDER TO SHOW CAUSEISAFFIRMED. ALL COSTS

OF THISAPPEAL ARE ASSESSED TO CHICKASAW COUNTY.

KING, C.J.,BRIDGESAND LEE, P.JJ., IRVING, MYERS, CHANDLER, BARNES
AND ISHEE, JJ., CONCUR.






